STATE OF ILLINOIS
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APPLICATION FOR REHEARING OF THE
ENVIRONMENTAL LAW AND POLICY CENTER

The Environmental Law and Policy Center (“ELPC”), pursuant to 220 ILCS
5/10-113(a), 83 Ill. Adm. Code 8§ 200.880 and/or other applicable law, submits this
Application for Rehearing (the “Application”) as to the Illinois Commerce Commission’s
(“Commission”) final order of January 24, 2006 (“Order”) in the three above-captioned
proceedings and requests that the Commission reject the proposed tariffs on rehearing for
the reasons set forth below.

The Commission Lacksthe L egal Authority to Approvethe Tariffs

ELPC objects to the Order because the Commission does not have jurisdiction

over the proposed tariffs and therefore lacks the authority to approve the tariffs. The 1997



amendments to the Public Utilities Act, 220 ILCS 5/1-101 et seg. (“PUA”) authorized the
Commission to use “market based prices’ to set utility rates only for services that
consumers have the option of purchasing from their utility’s unregulated competitors and
that have been “declared competitive” pursuant to Section 16-113 of the PUA. Section
16-103(c) providesin relevant part that:

... Upon declaration of the provision of electric power and energy as

competitive, the electric utility shall continue to offer to such

customers, as a tariffed service, bundled service options at rates which

reflect recovery of all cost components for providing the service. For

those components of the service which have been declared competitive,

cost shall be the market based prices. . . .
220 ILCS 5/16-103(c) (emphasis added). There is no language in the PUA that authorizes
market-based rates for customers who do not have access to electric service that has been
declared competitive. At present, none of Ameren’s residential, commercia or industrial
customers have access to service that has been declared competitive. Therefore, for these
reasons, and for the reasons set forth in more detail in the People of the State of Illinois’
Brief on Exceptions in these cases, which ELPC incorporates by reference, the

Commission does not have the legal authority to approve the tariffs.

The Commission Should Not Have Consider ed Post-2006 I nitiative M aterial

ELPC objects to the Commission’s use of reports and other materials from the
post-2006 Initiative process in the Order. ELPC and other parties previously have
objected to the use of material from the Post-2006 Initiative process on the grounds that
at the inception of the process, the Commission stated that no discussiors from the
workshops would be used in subsequent litigation. Stakeholders, including ELPC,

participated in the process in reliance upon these representations. Thus, “consensus’ as



represented by Ameren or in the various reports of the convenorswas dependent upon the
presence of various stakeholders and was not understood to bind any participant or
nonparticipant.

Any use by the Commission or other parties in this proceeding to refer to the
Post-2006 Initiative workshop process to create the appearance of momentum and
consensus violates the Commission’s promise to the participants to shield workshop
discussions from use in subsequent litigation, and manipulates the workshop process to
the advantage of one party. Unless parties can freely negotiate and argue their respective
positions, without fear of being bound in subsequent litigation, the Commission’s
workshop process will cease to be useful as an informal tool to generate discussion,
identify issues, and explore options. Thus, for these reasons and as explained in more
detail in the People of the State of Illinois’ Brief on Exceptionsin this proceeding, which
ELPC incorporates by reference, the Commission should reject the efforts of some

parties, including Ameren, to bring the workshop process into this proceeding.



CONCLUSION

WHEREFORE, for the foregoing reasons, ELPC respectfully requests that the

Commission grant rehearing in this matter.
Respectfully submitted,

ENVIRONMENTAL LAW & POLICY
CENTER

L Hooes

LY
gfhn N. Moore
/One of the Attorneys for the
'Environmental Law and Policy Center

Dated: February 21, 2006
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NOTICE OF FILING

PLEASE TAKE NOTICE that on this date, February 21, 2006, | caused to be
filed with the Chief Clerk of the lllinois Commerce Commission via e-docket the

enclosed Application for Rehearing.

A P
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Environmenta Law & Policy Center
35 E. Wacker Dr. Suite 1300
Chicago, IL 60601

(312) 795-3706

Fax: (312) 795-3730

Email: jmoore@el pc.org
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Atty. for J. Aron & Company
McDermott Will & Emery LLP
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Chicago IL 60606
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Atty. for Applicants
Jones Day
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Paralegal
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Darryl Bradford

Vice President

Commonwealth Edison Company
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Jon M Casadont
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Lisa Decker
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Atty. for Midwest Generation EME, LLC
Eimer Stahl Klevorn & Solberg LLP
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Richard Bernet
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William A Borders

Atty. for Intervenors
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203 N. LaSdlle st., Ste. 1500

Chicago IL 60601-1293

Michael Brosius

Vice President

Morgan Stanley Capital Group Inc.
2000 Westchester Ave.

Purchase NY 10577

Janice A Dale

Assistant Attorney General
Public Utilities Bureau

100 W. Randolph St., 11th Fl.
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Dan Dolan

Manager of State

The Electric Power Supply Association
1401 New York Ave., 11th FI.
Washington DC 20005
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Senior Counsel
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440 S. LaSalle St., Ste. 3500
Chicago IL 60605
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John Feeley

I1linois Commerce Commission
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Daniel Feit

Vice President, Associate General Counsel
Goldman, Sachs & Co.

One New York Plaza
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Edward C Fitzhenry
Ameren Corporation
PO Box 66149 (M/C 1310)
1901 Chouteau Ave.
St. Louis MO 63166-6149

Carmen Fosco

I1linois Commerce Commission
160 N. LaSdlle St., Ste. C-800
Chicago IL 60601-3104

John Gomoall

Direct Energy Services, LLC
700 Commerce Dr., 5th F.
Oak Brook IL 60503

Divesh Gupta

Atty. for J. Aron & Company
McDermott Will & Emery LLP
600 Thirteenth St. NW
Washington DC 20005



Hanita Hanafi

Illinois Industrial Energy Consumers (I1EC)
Brubaker & Associates

PO Box 412000

1215 Fern Ridge Pkwy., Ste. 208

St. Louis MO 63141-2000

Deborah Hart

Managing Director

Morgan Stanley Capital Group Inc.
2000 Westchester Ave.

Purchase NY 10577

John Hendrickson

Case Manager

Illinois Commerce Commission
527 E. Capitol Ave.

Springfield IL 62701

Barry Huddleston

Senior Director

Dynegy Inc.

1000 Louisiana St., Ste. 5800
Houston TX 77002

Myra L Karegianes

Atty. for Constellation Energy Commaodities Group, Inc.

Karegianes& Field, LLC
1 North LaSalle, Suite 2200
Chicago, IL 60601

Mary Klyasheff

Atty. for Peoples Energy Services Corporation
McGuireWoodsLLP

77 W. Wacker Dr., Ste. 4400

Chicago IL 60601

Paul F Hanzlik

Atty. for Commonwealth Edison Company
Foley & Lardner

321 N. Clark St., Ste. 2800

Chicago IL 60610

Susan Hedman

Office of the Illinois Attorney General
100 W. Randolph St., 11th Fir.
Chicago IL 60601

Christopher T Hexter

Atty. for Locals 15, 51 & 702, IBEW
Schuchat, Cook & Werner

1221 Locust St.2nd FI.

St. Louis MO 63103

Mark G Kaminski

Assistant Attorney General
100 W. Randolph St., 11th Fl.
Chicago IL 60601

Robert Kelter

Citizens Utility Board

208 S. LaSdle St., Ste. 1760
Chicago IL 60604

Joseph L Lakshmanan
Managing Director
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TravisLarson

Atty. for Midwest Generation EME, LLC
Eimer Stahl Klevorn & Solberg LLP

224 S. Michigan Ave., Ste. 1100
Chicago IL 60604

Gregory K Lawrence
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McDermott Will & Emery LLP
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Boston MA 02109-1175
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Atty. for Peoples Energy Services Corporation
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77 W. Wacker Dr., Ste. 4400

Chicago IL 60601
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President & Chief Executive Officer
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One W. Old State Capitol Plaza, Ste. 509
Springfield IL 62701
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Exelon Business Services Company
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Chicago IL 60603

Michael S Pabian

Assistant General Counsel
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Atty.
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Environmental Law and Policy Center
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Philip R O'Connor

Vice President
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Regulatory Affairs Manager
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Director
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